INTRODUCTION
Our consumption patterns must become more sustainable. The desire to preserve resources for future generations is not limited to modern environmentalists. It is exhorted in the Bible, 1 by great philosophers, 2 by our founding fathers, 3 and beyond. The seminal Brundlandt Report defines "sustainability" as "meet[ing] the needs of the present without compromising the ability of future generations to meet their own needs." 4 Defined in this manner, it is more than a yuppie luxury: it is the only path forward where future generations can thrive. 5 In response to global changes, society is willing to move towards more sustainable consumption, and people are increasingly turning to ethical consumerism. 6 Consumers have indicated a willingness to pay a premium for goods and services that are less harmful to the environment, and the market is happy to oblige. 7 Despite its potential, consumer choice has no effect-or even a deleterious effect-if the goods chosen are not as environmentally friendly as claimed. Attaining sustainable consumption patterns is, in part, a consumer protection issue: when marketers mislead consumers on the environmentally friendly attributes of the goods they 1 .
"The land is mine and you are but aliens and my tenants. Throughout the country that you hold as a possession, you must provide for the redemption of the land." Leviticus 25: 23-24. "As for you, my flock . . . Is it not enough for you to feed on good pasture? Must you also trample the rest of your pasture with your feet? Is it not enough for you to drink clear water? Must you also muddy the rest with your feet?" Ezekiel 34: 17-18. There is also a devotional bible with a specific emphasis on environmentalism, highlighting environmental teachings with green text. The Green Bible I-15 (HarperCollins, 2011).
2. JOHN LOCKE, TWO TREATISES OF GOVERNMENT 212-13 (Whitmore & Fenn 1821) (1690).
3. "For if he could, he might during his own life, eat up the usufruct of the lands for several generations to come, and then the lands would belong to the dead, and not to the living, which would be reverse of our principle." Letter from Thomas Jefferson to James Madison (Sept. 6, 1789), available at http://press-pubs.uchicago.edu/founders/documents/v1ch2s23.html [http://perma.cc/TL2F-BB6S].
4. Our Common Future, Rep. of the World Comm'n on Env't and Dev., U.N. A/RES/42/427, ch. 2. (1987) .
5. For the purposes of this article, a rigorous definition is unnecessary. "Sustainability" and "sustainable" will be treated as a direction, not as a destination: no goods are sustainable, some are merely more sustainable than others. Hannah Judge Brown purchase, there is reduced incentive for truthful advertising and the consumers do not receive the benefit they intended to purchase. With the increased profitability of green goods there has been an increase in deceptive environmental marketing, dubbed "greenwashing."
8 Though greenwashing pervades many trademarks, marketing tactics that falsely suggest a third party has certified the good are a potent problem. 9 When false environmental claims mislead consumers into buying greenwashed goods, the money does not go to the honest producers accurately advertising their products, and it allows the less scrupulous advertisers to abscond with the consumers' money. In a market where informational imbalance is pervasive, especially where consumers are selecting products based on qualities not readily observable-such as environmental claimsthere is incentive for marketers to overstate benefits. 10 Trademark law is especially pertinent to environmental marketing because such marketing tactics often use trademarks to catch the green consumer's attention.
11 Certification marks, a specific type of trademark, signal that the marked goods meet certain standards. 12 Certification marks can help consumers identify sustainable goods and help marketers attract more consumer attention towards goods that may be priced higher but are more sustainable. Certification marks play an important role in greening the market by aiding consumers in finding green goods. Consumers that purchase goods bearing certification marks are promoting more environmentally friendly goods, and the purchases can more strongly incentivize producers to certify their goods without rewarding fraudulent marketers. So long as the goods comply with the purported certification standards, this shifts the market towards more sustainable goods.
Stronger, clearer certification law will better ensure that consumers who choose environmentally friendly products are getting the benefits 8 .
Greenwash (a portmanteau of "green" and "whitewash") means "the act of misleading consumers regarding the environmental practices of a company or the environmental benefits of a product or service." THE SINS OF GREENWASHING: HOME AND FAMILY EDITION, http://sinsofgreenwashing.org [http://perma.cc/C8WT-M6BP] (last visited Apr. 1, 2015) .
9. Infra notes 106-108 (discussing the increase in false endorsements).
10.
See Ariel Katz, Beyond Search Costs: The Linguistic and Trust Functions of Trademarks, 2010 BYU L. REV. 1555, 1561 (2010) (explaining that " [w] hen various attributes of goods that consumers care about are known to the sellers but cannot be observed or verified by consumers, sellers have an incentive to mischaracterize their goods as carrying such attributes"). This drives the "market for lemons" phenomenon where some sellers mischaracterize their goods, conditioning customers to assume the worst across all sellers, making it difficult for honest sellers to compete, forcing them to withdraw, thus creating a cycle that continues lowering average quality. advertised and accurate information from the marks. Though certification law is laid out in the U.S. Code, it is not well-settled, and the statutory language is sparse. It has been "viewed as an inconsequential backwater of trademark law." 13 Rather than treating it as the redheaded stepchild of trademarks, scholars should treat certification marks as an integral component of the law of unfair competition and should be better leveraged to protect consumers.
14 Complicating the issue, however, is the imprecision of the green lexicon: a "certification mark" is a term of art defined by United States federal statute, 15 but all too often the term is used in a general, non-term-of-art sense, often in conjunction with certification programs.
16
Although there is a wealth of literature on deceptive environmental marketing-much of it involving environmental certification programs-few authors address the statutory law governing certification marks.
17 Due to the growing popularity of certification marks and their potential to alter consumption and production patterns for the better, the laws governing certification marks must be clarified. A significant portion of environmental marketing uses certification as a tool for attracting more consumers; therefore laws governing environmental marketing are also necessarily an integral part of clarifying certification mark law.
13.
Margaret This article defines and examines the general principles of trademark and certification mark law. From that foundation, this article delves into the messy lexicon surrounding environmental marketing. Next, Part II discusses traditional governmental mechanisms used to control against misleading environmental marketing in general and certification marks in particular. This article then identifies, in Part III, a public-private partnership utilizing voluntary certification programs as the most effective means of achieving change. Part IV examines the buildings sector as a concrete example of how such partnerships work. Finally, this article proposes several reforms to create or clarify existing legislation and regulations governing environmental marketing and certification marks, and to develop extra-governmental mechanisms that can best advance a public policy of sustainability.
I. TRADEMARKS UNDER THE LANHAM ACT AND COMMON LAW

A. Trademarks
The Lanham Act is the primary federal law governing trademarks.
18 A trademark can be any "word, name, symbol, or device, or any combination thereof" that is used in commerce to "identify and distinguish" the user's goods or services from those of another.
19
The term "trademark" encompasses marks used on goods, or with services, to signal source, but "service mark" is a specialized name for the latter. 20 The Lanham Act is careful to maintain the difference in vocabulary by limiting its use of the word "trademark" to marks on goods and using "service mark" to describe marks for services. 21 Because the substantive trademark law governing trademarks and service marks are the same, "trademark" is often used to refer to both. 22 Trademarks, and trademark law, protect both consumers and producers. 23 31 and common 32 law may also govern trademarks. Should a registered mark be cancelled, it loses federal statutory protection but may retain common law protection.
33
The Lanham Act prohibits anyone from using a trademark in commerce without consent of the mark owner. 34 Such use constitutes infringement, and a mark owner may bring a legal action against the infringer.
35 In exchange for legal protection for the mark, a mark owner has a duty to ensure the quality of the goods bearing the mark. 36 Part of the underlying premise for trademarks is that a marked good is only genuine when it is subject to the mark owner's regular quality control. 37 for low-cost, low-quality goods, that reputation alone is not a failure to control quality. The issue arises when a brand is known for high-quality goods, but the trademark is used on inferior goods. When the mark owner fails to control the licensing of the mark and allows "the licensee [to] place the mark on any quality or type of goods or services," this failure amounts to "naked licensing." 38 When the mark misrepresents the quality of the good by trading upon a consumer's expectation of the normally-higherquality good, it is "inherently deceptive" 39 and amounts to fraud. 40 Naked licensing may result in reduction in protection or outright cancellation of the mark because it has "los[t] its significance as a mark." 41 "Abandonment" refers to non-use of a mark, but it has also been applied to any situation where the mark owner has lost property rights in the mark. 42 Naked licensing, therefore, is a form of trademark abandonment, but it does not result in the same absolute loss of rights that results if the mark owner ceased using-i.e., abandoned-the mark altogether. 43 An accusation of naked licensing is most often used as a shield by a party accused of infringement. 44 Rather than arguing that the accused action is not infringement, the defendant argues that the mark owner had licensed the mark without adequate quality control and therefore had given up rights to the mark. 45 Trademark law also encompasses more than just trademarks, service marks, and certification marks. In addition to protecting mark owners against infringers and prohibiting mark owners from licensing marks in a fraudulent manner-e.g., naked licensing-the Lanham Act also provides for civil actions against false advertising. Section 43(a) prohibits "false or misleading" descriptions and representations in commerce, which encompasses common law trademarks and other forms of communication. 46 In spite of the broad language-"any person" who can show likely harm 38.
Id.
39.
Barcamerica 51 Despite this expansion of standing, consumer suits are unlikely for myriad reasons. First, most consumers cannot justify the expenses of pursuing litigation over a single instance of deception.
52 Second, class actions are possible but are likely to fail the "commonality" or "numerosity" prongs necessary for class certification. The case-by-case nature of consumer deception usually means that individual issues predominate over common questions of law or fact, 54 rendering the class action inappropriate. 55 Potential class action plaintiffs may also have difficulty establishing that a sufficient number of consumers have suffered injury due to the misuse of a trademark. 56 FED. R. CIV. P. 23(b)(3) (requiring that "questions of law or fact common to class members predominate over any questions affecting only individual members").
56. Wojciechowski, supra note 53, at 246-47. 57.
Tushnet, supra note 46, at 1374 (stating that courts generally dismiss cases of consumers seeking to sue under section 43(a)).
58. Wojciechowski, supra note 53, at 215-16 (denouncing court decisions that have read "any person" to mean "only business competitors"); see also 5 MCCARTHY, supra note 23, at § 27:39 (summarizing the various circuits' treatment of section 43(a) standing). [VOL. 16
B. Certification Marks
In contrast to a regular trademark, "[a] certification mark is a special creature created for a purpose uniquely different from that of an ordinary service mark or trademark."
59 Certification marks do not identify the source of goods but instead represent to a consumer that the goods meet certification standards chosen by the certification mark owner. 60 Serving as shorthand for an endorsement, certification marks do not convey detailed or technical information directly; consumers must trust the certifying parties.
61
A certification mark owner must file an additional description of the certification standards with the USPTO. 62 This requirement, however, is not rigorous, and the USPTO does not investigate the substance of the filed certification standards.
63
Not only are certification marks subject to cancellation under any of the provisions that apply to trademarks, 64 there are four additional grounds for cancellation that apply only to certification marks. 65 Under section 14(5)(A) of the Lanham Act, if the certification mark owner "does not control, or is not able legitimately to exercise control over" the mark, this loss of control may be grounds for cancellation.
66 This is a codified prohibition against naked licensing.
67 Unlike the common law doctrine of naked licensing as applied to regular trademarks, however, the statute does not appear to allow for a partial reduction of protection. This potentially harsh result may arise from the perceived need to hold certification marks to a higher standard, since these marks affirmatively signify that the marked good meets the 59 .
In re Florida Citrus Comm'n, 160 U.S.P.Q. (BNA) 495, 499 (T.T.A.B. 1968). 60.
In addition to this type of certification mark, "geographic indicators" may certify that the marked goods are from a specific area. T.M.E.P. § 1306.02 (2007) . Collective trademarks are marks that certify that members of a certain group performed the labor and are sometimes considered a type of certification mark. T.M.E.P. § 1306.9(a) (distinguishing between certification marks and collective marks). Although certification marks serve a different function, they are held to the same "standards generally applicable to trademarks and service marks . . . such as descriptiveness, disclaimers, and likelihood of confusion." T. certification criteria. 68 A certification mark owner must exercise sufficient control over the mark to prevent misleading the public. 69 The Trademark Trial and Appeal Board, as well as courts, 70 have emphasized the "affirmative obligation on the certification mark owner to monitor the activities of those who use the mark," but there is no statutory definition of what "control" requires. 71 The "requirement cannot mean absolute control because it would be impracticable, if not impossible, to satisfy[;]" therefore the requisite amount of control must be determined on a case-by-case basis. 72 A challenger must "demonstrate by a preponderance of the evidence" that a certification mark owner has failed to exercise adequate or reasonable control over use of the mark in light of the "totality of the facts and circumstances."
73 This is a heavy burden, and it appears that no cancellation has resulted from section 14(5)(A).
Section 14(5)(B) prohibits a mark owner from "engag[ing] in the production or marketing of any goods or services to which the certification mark is applied."
74 Due to the need to maintain a high level of credibility, a mark owner may not use certification marks under the Lanham Act. 75 This reinforces the neutral, third party aspect of certification marks. In the same vein, a registrant cannot skirt the prohibition of section 14(5)(B) by registering a trademark and an identical-or nearly identical-certification mark. 76 If consumers cannot distinguish between the trademark's sourceidentifying function and the certification mark's certifying function, then the marks fail to perform the functions for which they are registered and may be cancelled. Differences that convey to consumers that the marks serve distinct functions-such as "wording denoting certification such as 'Approved by', 'Tested by', etc."-may allow both registrations. 77 Section 14(5)(C) is a corollary to (B), barring use of the certification mark as a trademark or service mark by licensees. Such use does not directly fall under the prohibitions of subsection (B) since the certification mark owner is not the party engaged in misuse of the mark, but (B) and (C) together maintain a usage distinction between certification marks and other trademarks.
68.
Cf. Wojciechowski, supra note 53, at 223 (highlighting the importance of protecting the public's faith by holding deceptive mark users accountable).
69. Midwest Plastic, 906 F.2d at 1572. 70.
71.
72.
73.
Id Section 14(5)(D), like subsections (B) and (C), reinforces the neutral, third party aspect of certification marks: certification mark owners have no discretion as to who can use the mark, so long as the user meets the certification standards. 78 The compulsory nature of certification marks can be contrasted with regular trademarks, where the mark owner has total discretion to license the mark. 79 If a licensee of a certification mark meets the certification criteria but is denied use of the certification mark, 80 the legitimacy of the mark is compromised and the mark may be cancelled. Certification of "certain qualities or characteristics" of the goods, however, should not be confused with general guarantees of the "nature and quality" of the goods: a certification mark owner is responsible for the former whereas a trademark owner is responsible for the latter. 81 In light of the different functions and uses of certification marks as compared to regular trademarks, the prohibitions of section 14(5) are sensible. Because the certification mark stands for third party verification of a good's characteristics, consistent and non-discriminatory award of the mark is necessary. Less clear, however, are the ramifications if a certification mark owner permits use of the mark on goods that fail to meet the certification criteria. Although section 14(5)(D) prohibits denying a compliant good the use of a certification mark, nowhere in section 14 does the Lanham Act explicitly address the inverse scenario where a noncompliant good receives a certification mark. Such a scenario appears to fall under the prohibition on section 14(5)(A)-a failure to control the mark-if it falls under section 14. In naked licensing of a trademark, proving a sufficiently egregious loss of control is difficult. 82 Since a certification mark is a type of trademark, it is likely that a similarly high burden of proof would be required for a court to revoke rights to a certification mark.
83
Another gray area of certification mark law is the legality of using a registered trademark as a certification mark. 84 Though deliberately using a 84. An unregistered mark functioning entirely as a certification mark is simply a common law certification mark. See infra text accompanying notes 85-88. trademark in a manner that misleads consumers into believing that a third party has certified the goods would be a violation of general consumer protection laws, it is unclear what happens if the mark owner treats the mark as a certification mark. 85 Assuming, however, the trademark owner complies with the fundamental requirements for certification marks, the Lanham Act is silent. 86 This would not qualify as naked licensing because the mark owner imposes enough control to ensure that marked goods meet certification standards. On a practical level, consumers would find it hard to distinguish between a trademark and a certification mark, so long as the mark indicates the standards determined by the mark owner. Therefore, principles of consumer protection would not impel cancellation of the trademark.
If, however, the trademark were used in a manner prohibited by section 14 (5), what might be the grounds for cancellation? By its terms, section 14(5) applies to marks registered as certification marks only, but allowing a trademark used as a certification mark to skirt these prohibitions would violate the consumer protection principles undergirding trademark law. 87 A consumer has no reliable way of telling-short of looking it up in the USPTO trademark database-whether a mark is a trademark or a certification mark. A registrant that erroneously filed, and received, a trademark but conducts the licensing of the trademark according to certification mark requirements has created a de facto certification mark.
88
If a licensee benefits from the trademark-used-as-certification-mark, then principles of estoppel may apply as well. 89 There are, however, registrants who may knowingly and deliberately file for a trademark to skirt the restrictions of section 14(5). 90 Because the Lanham Act is silent on this issue, courts will likely look to general consumer protection laws to decide claims on a case-by-case basis.
Common law did not recognize certification marks before the Lanham Act. 91 Since its passage, however, common law certification marks can exist, 92 but unlike general trademarks, the law is far less settled 93 and continues to change. Though most cases recognizing common law certification marks focus on geographical indicators, the language used by the courts draws parallels between certification marks and trademarks without limiting common law protection to geographic certification marks only. 94 Out of several thousand registered certification marks, only a few are federally-owned. 95 Many well-known certification programs, such as the U.S. Department of Agriculture ("USDA") Organics program, have no registered certification marks. 96 Other federal laws, however, back these marks.
97
C. Interrelated and Conflated Terms
Not all certification processes involve registered marks. 98 The legal terminology of trademark law becomes muddied in the marketplace, especially for environmental marketing. Certification programs are a 93. RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 11 cmt. a (1995) (noting that certain aspects of the Lanham Act "have not been explicitly incorporated into the common law").
94.
Real Juices, 330 F. Supp. at 430 (finding no "substantive distinction between certification marks and trademarks which would render the case law pertaining to creation of common law trademarks inapplicable to certification marks" and holding "that rights in an unregistered certification mark can be acquired in the same manner as they can in trademarks"). 
96.
Id. The TESS search for federally owned certification marks did not return any marks owned by the USDA, nor any marks regarding organic certification.
97.
See, e.g., 7 C.F.R. § 205.311 (2008) (providing for how the USDA Organic seal may be used).
98. Chon, supra note 13, at 2315. popular way of encouraging sustainable consumption-and capitalizing on it. Often a certification program will have a distinctive symbol-i.e., a mark. In the ordinary sense of the words, these are "certification marks": these marks represent the certification program. The phrase "certification marks" in an ordinary, not-a-term-of-art, sense encompasses more than the class of certification marks defined by the Lanham Act. 99 However, use of either type of mark is subject to consumer protection law. 100 The dual purposes of trademark law-to protect consumers and to protect a mark owner's rights-are largely premised upon anti-fraud and anti-deceit grounds.
101 Certification marks, as defined under the Lanham Act, convey to consumers that the goods meet an independent party's standards. 102 This assurance operates as an indicator of approval. 103 This amplifies the consumer protection function of trademarks in the case of certification marks. In environmental marketing, ecolabels and ecocertification marks are important ways for marketers to convey that their goods are environmentally preferable. 104 Consumers choosing goods on the basis of such certification marks must be able to rely on the veracity of the labels to ensure that they are receiving the bargained-for benefit.
Due to the popularity of ecolabels, 105 there has been a corresponding rise in greenwashing, often divided into "seven sins" coined in widely-cited reports by TerraChoice. 106 Out of the sins of greenwashing, the sin of It is important to note that TerraChoice is an environmental marketing firm, and that their reports are aimed at general consumers. The data supporting their analysis and conclusion are not available publicly. It is useful as a tool to teach consumers about greenwashing, but it is not an entirely neutral, third party source of detailed, technical information.
worshipping false labels 107 -falsely representing that a good has been endorsed by a third party-has risen dramatically in recent years, faster than any other sin. 108 This reflects the view by consumers who expect that independent third parties verify ecolabels, 109 but this may not always be the case. Depending on who is drafting the definitions, ecolabels may refer to any label that makes an environmental claim, including one that a company awards itself. 110 Consumers, however, take a dim view of self-certification. Rather than seek independent certification because it is too expensive, or because the goods to be certified would not meet standards, some marketers try to use self-awarded marks in a way that misleads consumers into believing a third party was involved.
II. THE PUBLIC PATH TO A CERTIFIABLY GREENER FUTURE
The issues surrounding greenwashing fall under the mandates of several federal agencies: the Environmental Protection Agency ("EPA"), 112 Federal Trade Commission ("FTC"), 113 USDA, 114 and Food and Drug Administration ("FDA") 115 may all control various aspects of environmental marketing. The myriad overlapping mandates have resulted in a lack of oversight because neither of the most relevant agencies, the EPA and the FTC, claim full jurisdiction over environmental marketing. The EPA is primarily concerned with environmental protection, not environmental marketing-but regulating the former implicates the latter. 
107.
Id. at 10.
108.
Id The FTC, however, has been the primary agency in regulating environmental marketing through its mandate to protect consumers. Under the Federal Trade Commission Act, "unfair or deceptive acts or practices in or affecting commerce" are illegal, and the FTC has authority to prosecute such behavior. 117 The FTC focuses on the consumers' perception of environmental claims, not on the environmental claims themselves. 118 In 2012, the FTC issued a newly revised set of Guides for the Use of Environmental Marketing Claims ("Green Guides" or "Guides"). 119 The Guides are the FTC's interpretations of how section 5 of the FTC Act applies to environmental marketing claims, but they are not legally binding.
120
The earlier Green Guides did not specifically address the use of certification, seals of approval, nor any other forms of endorsement. 121 In the 2012 iteration of the Green Guides, the FTC added section 260.6 to address certifications and seals of approval directly. 122 The language is general, comprising five short paragraphs and eight sample scenarios. Although section 260.6 forbids misrepresenting that a good has been subject to independent verification, 123 the Green Guides allow companies to use marks on their own goods if there is sufficient notice in the advertisement indicating that it is a self-certification. 124 As the EPA noted, and the FTC agreed, "'the FTC is not in a position to specify the specific process for, or content of, programs that award seals and certifications' and, thus, the Commission should review certifications on a case-by-case basis." 125 Despite the FTC's repeated reluctance to engage in more guidance or enforcement, many commenters on the FTC's proposed rules pushed for requiring a higher level of substantiation for certifications and seals. 126 Although the FTC has increased environmental advertising enforcement actions, 127 it is the only entity that can bring enforcement actions under the FTC Act; 128 therefore, most instances of deceptive environmental marketing go unscrutinized.
129 Given the proliferation of environmental marketing, the FTC's policing on that front seems paltry: after two decades, the Green Guides are still not binding regulation and the handful of enforcement actions do not cover the full range of greenwashing. The FTC's rather sluggish actions can be traced to agency expertise, or its absence: the FTC did not believe it had the power to create environmental policy nor the technical expertise to address complex environmental issues. 130 Recognizing its limited technical expertise, the FTC "actively consult[ed]" with specialist agencies, such as the EPA, to prevent duplicative or conflicting guidelines.
131 Despite consultation, the FTC's Green Guides are largely devoid of the technical detail necessary to create useful guidelines. This continued lack of technical detail, even after two decades, highlights the need to bring in expert agencies. The EPA has been willing and able to promulgate at least more technically detailed guidelines, if not actual regulation.
132
III. GOVERNMENT AS MARKET PARTICIPANT AND INFLUENCER
American culture venerates private capitalism, and overarching national programs of the type found in many other countries would be unlikely here. 133 Monolithic government legislation and regulation are not viable. Instead, fragmented government-run programs and private market solutions are the norm, if not de rigueur. 134 A voluntary certification program's potential to increase profits can be the carrot to governmental penalty's stick. Businesses usually balk at more regulation; therefore, a market incentive may be more palatable to businesses. On the other hand, consumers are often skeptical about the legitimacy of programs where the business interests of the stakeholders may conflict with consumer interests.
135 A fee-based, industry-managed program may set standards at a less stringent level to encourage a higher volume of certification, and in turn, a higher volume of certification fee income. Technology has made information dissemination easy and wide-reaching; consumer and environmental watchdog groups can increasingly alert consumers to misleading claims through electronic means. 136 Ultimately though, leaving consumer protection in the hands of private parties using little more than the threat of bad publicity is no substitute for legally enforceable standards.
137
Without the guidance of labels or marks, the consumer must try to compare goods with minimal information. 138 The opposite extreme, however, is no better: information overload can paralyze consumers, 139 Registered certification marks help by ensuring that a third party has approved the good, but a certification mark needs a strong reputation to be effective, especially in a market where self-certification is allowed-with sufficient disclaimers-and marketers can use in-house ecolabels on goods. Although it is unlawful for a marketer to use a self-awarded mark in such a way that causes a reasonable consumer 140 to believe it is a third party endorsement, many trademarks skirt the line.
141
The government is a natural choice for controlling against unscrupulous marketing, with regulation being one possible tool. Direct ownership and control of a certification mark is another way for government to use the commercial market to effect policy goals. The government can further impose green requirements on its own activities, and incentivize certain types of private development using credits or fee waivers. 142 Many local governments, in establishing green building codes, have adopted preexisting standards. Whether by mandate or convenience, government use of a certification mark can accelerate adoption of that mark in the market.
143
There are downsides to a government-endorsed certification mark. While consumers will reasonably expect that private, third party certifications require a fee, they may not realize that fees may still be involved even when a certification program is government-regulated and run. The government is not immune to other pitfalls. Critics attack the bureaucratic nature of federal regulation of environmental marketing and the lack of inter-agency coordination-as illustrated by the FTC's Green Guides.
144 Political pressure and regulatory capture are also dangers that threaten federal intervention. 145 There are also long-term considerations when letting private programs fill in for federal standards. If the federal government establishes its own certification programs and standards years 139.
Wynne, supra note 6, at 111. The most common result, however, is neither of these extremes. Instead, consumers simply ignore information. later, it may threaten investment or proprietary interests of private programs established in the market.
IV. THE BUILDING INDUSTRY: A CONCRETE EXAMPLE
The bulk of the scholarship on greenwashing targets business-toconsumer transactions, 147 but greenwashing is also common in business-tobusiness transactions. 148 Even sophisticated businesses are vulnerable to misrepresentations on environmental claims, 149 and governance solutionsincluding private, market-based ones-need to focus on the wider picture. 150 The buildings sector is one such market that involves many business-to-business transactions where environmental claims are common. 151 Because buildings have many characteristics not only unobservable but likely incomprehensible to the consumer-both business and individual-due to their technical nature, using certification programs allows developers to signal that a building has desirable environmental or sustainable qualities. 152 Although the transportation sector is often at the forefront of energy consumption concerns, the residential and commercial buildings sectors, when combined, consume more energy 153 and release more greenhouse gases 154 than any other sector. 155 The United States is the second-largest consumer of energy in the world, 156 and the United States buildings sector alone consumed 7% of global energy in 2010. 157 Changes to how buildings are built and operated can have dramatic effects on a per-building basis, and with the size of the buildings sector, even small changes across the sector can have cumulatively large effects. 158 The buildings sector can benefit from certification programs, and small changes on a widespread scale can have cumulatively significant impacts. Development without a deliberate focus on environmentalism or sustainability will "almost always result in a new building subscribing to some of the primary concepts of green building" 159 because the practical drive towards efficiency and economy naturally overlap a great deal with sustainability. As state and local-level building codes become greener, compliance often means building sustainably. 160 Government involvement in encouraging or requiring green construction-at all levels of government-has significantly changed the market. 161 Though federal action has been largely limited to requirements imposed only on federal agencies, other levels of government are imposing similar requirements upon government-sponsored development and new private development. 162 Rather than drafting green building codes from scratch-which would require a hefty level of resources and expertisemany governments incorporate existing certification programs. 163 Two of the most commonly used certification programs are Energy Star and Leadership in Energy and Environmental Design ("LEED"), which are also two of the most publically known certification programs. That level of recognition is likely due to government involvement and promotion using mechanisms unavailable to private parties, such as tax credits or mandates. As the largest consumer of energy in the United States, 164 changes to the federal government's operations can greatly reduce energy and resource consumption on a global scale. Self-imposed requirements allow governments to set a good example for both public and private future projects, 165 but their effects can extend into the private sector as well. 166 Legally mandated use of private certification programs raises some constitutional concerns, however, when applied to private parties. Municipalities have successfully encouraged private certification programs in a voluntary manner (e.g., through tax incentives), 167 and the federal government has required that its own buildings meet LEED standards. 168 But when private buildings must meet standards set by a non-governmental organization, there may be due process issues as private processes are pressed into public service. 169 
A. Energy Star
In order to carry out its mandate for reducing air pollution, 170 EPA began the Energy Star program in 1992 as a "voluntary, public-private partnership designed to reduce energy use, greenhouse gas emissions, and related air pollution." 171 The success of the Energy Star program-and brand-grew from the cooperation between the federal agencies, market players, and other policy makers. 172 The EPA has worked with regional groups carrying out state-level energy market restructuring and improvements. Together they have promoted energy efficiency-and the [VOL. 16
Energy Star program itself-to transform those markets. 173 Unlike most government marks, the Energy Star certification mark is registered with the USPTO. 174 Because the mark is used on goods frequently imported, EPA must work with the United States Customs Service to check for infringing goods at the border. 175 With a federal registration for the Energy Star mark, the EPA can have the Customs Service enforce protections granted by trademark law.
176
A large majority of United States consumers know of the Energy Star label and make purchases based upon the label. 177 The program began as a way to promote energy-efficient computers, but has since expanded to include many types of household appliances, electronics, and even the buildings sector. 178 In 2010, the United States Government Accountability Office investigated the Energy Star program's verification process. Some of the highlights-or lowlights-include the certification of a gas-powered alarm clock and partnership status for several bogus companies. 179 In response, the EPA and DOE implemented third party verification processes. 180 
B. Leadership in Energy and Environmental Design
LEED is a prominent example of public-private use of a certification program. It is a privately-run certification system developed by the United States Green Building Council ("USGBC"), a non-profit organization composed of a broad selection of stakeholders, including the construction industry, environmental groups, and lawmakers. 181 Unlike Energy Star's focus on energy efficiency, LEED focuses on several categories for certification, including sustainability, water efficiency, and indoor environmental quality. 182 Its prominence can be partially attributed to its widespread use by governments. 183 In 2007, Boston, Massachusetts, was the first major city to require private development to be LEED-certified.
184 Several other cities have followed suit, with Washington, D.C.'s Green Building Act being recognized as one of the most comprehensive 185 and demanding 186 green building codes to date. As governments impose more green building requirements and as green building projects become more common, disputes over such projects, dubbed "LEEDigation," are expected to rise. 187 development of a building involves so many components that there are many other opportunities for green litigation. 188 
V. PROPOSED REFORMS AND ACTIONS
A. National Uniformity
Consumers and producers have been calling for uniform federal regulations to bring certainty to environmental marketing. 189 The USPTO administers trademarks, but the FTC is primarily responsible for consumer protection, and the nebulous field of ecolabels further implicates the EPA, USDA, and FDA. Though tasked with leading the regulatory effort, the FTC is woefully limited in technical expertise regarding environmental issues, and consultation with the EPA has proven insufficient to overcome this weakness when crafting regulations on environmental marketing. 190 A higher level of inter-agency cooperation is necessary to carry out these consumer protection duties.
A separate but related goal would be for the federal government to create a nationwide labeling standard.
191
Even a narrowly focused environmental labeling program, however, has its difficulties: there are no obvious criteria to include on an environmental label, nor are there wellestablished quantitative measures for many of the potential criteria. 192 The same technical hurdles that have stymied efforts to create uniform standards will likely stymie a uniform regulatory program. 193 
B. Trademark Law
Greater Scrutiny of Standards During Registration
Despite its consumer protection underpinnings, trademark law is illsuited to defeat fraudsters. Trademark law developed to prevent use of trademarks in an inappropriate manner, not to provide causes of action to misled consumers or indirect competitors in unfair competition claims. The USPTO acts as a gatekeeper of sorts, barring confusingly similar or misleading marks, but is not responsible for policing how registered trademarks are used. Instead, the FTC is the agency tasked with actively seeking consumer protection. One reform option that can better protect consumers from misleading certification marks while retaining the USPTO's duties as gatekeeper is raising the requirements for registering certification marks. By raising the bar, the USPTO's gatekeeping function can better filter out some of the obviously deficient programs. Such a change, however, would make it harder to register for a certification mark, increasing the likelihood of people bypassing the process. Applicants may seek to deliberately register marks as ordinary trademarks and then use them as certification marks. This practice results in an unfair advantage for those who improperly file under less stringent criteria.
Creation of a Federally-Protected Certification Symbol
The laws need to better distinguish between certification marks and non-certification marks, and the benefits for registering a certification mark should be increased to better match the burdens. As the Lanham Act stands today, registrants seeking certification marks not only have to go through more registration requirements, but registered certification marks are also subject to cancellation on all grounds applicable to regular trademarks, plus more.
194 So while there is no obvious benefit to registering for a certification mark, there are clear benefits to registering for a trademark. Carefully tailored licensing agreements allow mark owners to use trademarks in a manner largely indistinguishable-to a consumer-from certification marks, while preserving (1) the right to apply the mark to one's own goods, and (2) the broad discretion to reject licensing the mark on otherwise qualifying goods. 195 While such a scheme could be administered
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impartially, the broad discretion given to a trademark owner 196 lends itself to less-than-impartial administration. Closing that loophole is an important step.
With a lopsided array of trade-offs for registering trademarks versus certification marks, and the absence of any discernible difference to consumers, it is unsurprising that some trademarks are used as certification marks. 197 The neutral third party aspect of certification marks is the major distinguishing factor, and emphasizing that can better offset the more demanding requirements of registering and maintaining a certification mark. Just as the ® symbol is reserved for federally registered trademarks, 198 a certification mark-specific equivalent could prove useful. By creating a certification mark for certification marks, the USPTO and registrants can signal to consumers that the mark is truly from a third party. By distinguishing certification marks in this manner, consumers can better trust that certified goods have been verified by a neutral, third party. Such a symbol has no power if consumers are not aware of what it symbolizes. Given that the public is not well-acquainted with the nuances between the ® symbol and using ™, it would be reasonable to expect that educating the public would be necessary before a CERT symbol would have much meaning to consumers. If the certification mark registration screening process could be reformed to include greater scrutiny of the applicant's certifying legitimacy, then the USPTO's certified certification mark would further demonstrate reliability to consumers.
Broader Standing for Citizens' and Competitors' Suits
The FTC is tasked with consumer protection. It is statutorily authorized to seek cancellation of improperly used certification marks, but its handling of greenwashing has been limited. Even after an increase in enforcement actions, the FTC continues to handle complaints on a case-by-case basis. Rather than give more work to an already-overburdened agency, the market can police itself if competitors and consumers have mechanisms through which to hold marketers accountable. The statutory language under section 43(a) of the Lanham Act is broad enough to encompass citizen/consumer suits and indirect competitor suits. 199 Extending standing to allow citizen-suits would give consumer watchdog organizations and other groups a way to act upon consumer concerns. Allowing an array of plaintiffs would also better reflect the nature of information channels in the digital age. Misrepresentations affect direct competitors, indirect competitors, and even non-competitors. 200 The more parties that can keep an eye on each other to prevent fraudulent claims, the less the government expends to regulate these practices directly, and the less the public suffers from fraud. These changes can benefit more than just the green-minded segment of the market.
CONCLUSION
Voluntary certification marks and programs in the private market can change consumption patterns for the better. Even the use of privately-run certification programs can effect large-scale change through partnerships with local, state, and federal governments. A large-scale patron can extend the reach of a program nationwide and provide a strong boost to legitimacy. The informational accuracy, however, needs to be more robust: mischaracterization of the environmental benefits of a marketed product undermines the proper functioning of the market and can harm both consumers and honest competitors. Unfortunately, the current laws and legal mechanisms are especially inadequate to police the increasing use of certification and endorsement claims in environmental marketing. Although federal agencies are attempting to resolve these issues, their efforts have been insufficient. The legal nuances of certification marks are less developed than in regular trademark law, but as the market for green goods continues to grow, consumer reliance on certification marks is likely to continue. Certification mark law must be brought into sharper legal focus, and loopholes that encourage registration of trademarks over certification marks must be closed. Besides closing the loopholes, a federally-backed certification symbol can better accentuate the strength a certification mark has over a regular trademark: neutrality.
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